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.    CIVIL  LIBERTY  IN  AMERICA. 

When  we  parted  a  brief  year  ago  after  pledging  to  our  national 
government  the  full  and  unqualified  support  of  the  Association  in 
the  conduct  of  the  war,  it  was  with  the  hope  that  when  we  met 
again  either  the  conflict  might  he  ended  or  at  least  the  end  might 
be  in  sight.  This  was  not  to  be.  Although  hundreds  of  thousands 
of  lives  have  been  sacrificed  and  billions  of  property  destroyed, 
yet  the  armies  of  the  allies  have  before  them  the  necessity  of  in- 
definite struggle  and  unceasing  endurance  until  the  enemy  of 
Christian  civilization  is  forced  to  yield  to  the  power  of  the  sword. 
The  year  has  been  fruitful  in  many  ways.  Our  people  have  been 
welded  together  by  the  ardor  of  a  patriotism  that  knows  no  class, 
condition  or  creed.  We  realize  at  last  that  we  are  living  in  one 
of  the  greatest  crises  of  recorded  history.  All  illusion  has  been 
dispelled.  We  see  there  can  be  no  compromise  with  a  power  which 
rejects  the  common  sense  of  Justice,  which  cynically  disregards 
the  obligation  of  treaties  and  carries  on  an  unholy  war  with  an 
atrocity  so  heinous  as  to  degrade  humanity.  After  the  exercise  of 
a  patience  which  tried  our  souls,  the  American  Eepublic  has  put 
forth  its  strength.  Our  people  have  learned  that  to  preserve 
their  independence  and  honor — honor  which  is  no  other  than 
the  most  elevated  and  pure  conception  of  justice  that  can  be 
formed  "  they  must  prosecute  this  war  to  the  very  end,  at  what- 
ever cost  of  blood  or  treasure.  They  have  learned  that  peace  and 
happiness  cannot  be  won  by  submission  to  tyranny ;  that  not  only 
their  own  well  being  but  that  of  unborn  generations  depends  upon 
their  courage  and  tenacity  at  this  fateful  time.  They  have  dis- 
carded the  teachings  of  a  false  humanitarianism  which  encouraged 

"  The  hoarding  up  of  life  for  its  own  sake,  seducing  us  from  those 
considerations  from  which  we  might  learn  when  it  ought  to  be 
resigned." 


They  have  learned 

"  By  a  benign  ordinance  of  our  nature  that  genuine  honor  is  the 
handmaid  of  humanity;  the  attendant  and  sustainer  both  of  the 
sterner  qualities  which  constitute  the  proper  excellence  of  the 
male  character  and  of  the  gentle  and  tender  virtues  which  belong 
more  especially  to  motherliness  and  womanhood."  ^ 

More  than  a  million  and  a  quarter  of  our  soldiers  are  on  the 
battlefields  of  Europe,  another  million  and  a  half  is  in  training 
and  indefinite  others  require  only  the  word  of  command  to  leave 
their  vocations  and  take  up  arms. 

We  may  then  feel  encouraged,  nay  confident,  that  however 
distant  the  goal  will  be  attained,  if  we  are  but  true  to  the  ideals 
to  which  we  are  pledged.  There  must  be  no  truce  with  moral 
evil,  no  halfway  measures,  no  compromise  between  right  and 
wrong.  The  issue  is  clear  cut.  On  the  one  hand  are  justice, 
truth,  respect  for  plighted  faith  and  international  law  whether 
sanctioned  by  panoplied  armies  and  ships  of  war  or  resting  upon 
those  cardinal  principles  of  right  implanted  by  the  Creator  in 
every  human  breast,  illumined  by  His  Divine  Son  when  he  took 
upon  Him  the  form  of  man,  on  the  other,  the  negation  of  justice, 
of  truth,  of  morality,  of  all  that  makes  our  common  nature 
superior  to  the  beast  that  perisheth. 

We  have  been  wandering  in  a  wilderness  of  false  doctrine; 
we  have  forgotten  in  our  ease  and  comfort  that  every  gift  is  accom- 
panied by  an  obligation  of  duty.  With  a  selfisli  disregard  of 
primary  principles  we  have  pennitted  the  growth  of  the  malign 
power  now  threatening  the  foundations  of  civilization  while 
it  was  gaining  its  portentous  strength.  Bitter  as  we  find  the 
discipline,  it  will  be  for  the  ultimate  good  of  mankind  if  this 
war  shall  teach  us  that  neither  nations  nor  individual  men  can 
evade  the  rule  of  duty  without  paying  the  penalty  of  suffering. 
It  is  easy  to  look  back  upon  the  history  of  the  past  half  century 
and  see  how  through  the  oppression  and  dismemberment  of 
France,  the  reactionary  forces  in  Germany  gained  their  domi- 
nance, while  the  civilized  world  instead  of  rebuking  sat  in  awe  if 
not  in  admiration  of  the  treachery  which  brought  about  an  unjust 
war  and  then  consolidated  its  gains  by  a  half  century  of  prepara- 
tion for  universal  conquest.   For  more  than  two  generations  the 
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materialistic  philosophy  of  Germany  has  been  undermining  the 
idealism  of  Christian  nations  and  all  that  has  been  gained  in  the 
slowly  upward  trend  of  justice  among  men.  It  is  worth  much 
that  the  scales  have  fallen.  The  myriads  of  gallant  men  who 
have  yielded  up  life  or  returned  blind  or  maimed  from  the 
trenches  have  not  suffered  in  vain.  By  their  supreme  heroism 
they  have  shown  us  something  of  the  eternal  verities  we  were 
almost  forgetting. 

It  is  a  commonplace  that  the  old  order  has  changed  under  the 
stress  of  this  all-embracing  war.  Just  as  the  world  took  a  new 
birth  after  our  Civil  War  in  America  and  by  the  extirpation 
of  slavery  a  great  moral  issue  was  forever  settled,  so  we  may 
well  believe  that  when  the  power  of  Prussia  and  her  vassals  is 
finally  broken  another  moral  issue  will  be  settled  throughout  the 
world  for  all  mankind,  the  right  of  peoples  to  self-government. 
It  has  been  an  age-long  struggle.  Not  until  in  the  fulness  of 
time  after  the  English  Colonists  had  transplanted  the  seed  of 
individual  freedom  to  the  virgin  soil  of  this  continent  and  they 
fructified  in  the  Constitution  of  the  United  States,  did  there  seem 
to  be  a  reasonable  hope  that  men  could  live  in  communities  and 
choose  for  themselves  their  own  form  of  government.  For  less 
than  a  century  and  a  half  this  great  experiment,  absolutely 
without  precedent,  has  been  tried  under  the  gaze  of  an  astonished 
world.  Thinly  scattered  along  the  Atlantic  seaboard,  three 
millions  of  English,  Scotch,  Welsh  and  Irish  freemen  laid  the 
foundations  of  a  nation  that  has  become  the  hope  of  the  world. 
Through  the  vicissitudes  of  the  Colonial  period,  the  agony  of 
the  Eevolution,  the  critical  years  of  the  formation  and  adop- 
tion of  the  Constitution,  the  fierce  controversies  of  the  slavery 
period,  the  test  of  the  greatest  civil  war  in  modern  history,  and 
the  settlement  of  the  West  it  has  proceeded  on  its  triumphal 
course  until  it  stands  today  nearly  fifty  sovereignties  in  local 
affairs  under  the  national  sovereignty  of  the  federal  government, 
a  spectacle  for  the  awe  and  delight  of  all  lovers  of  mankind. 
"  The  little  seed, 
Which  tyrants  laughed  at  in  the  dark, 
Has  now  become  a  bulk  of  spanless  girth. 
Which  shoots  on  every  side  a  thousand  mighty  arms." 

Yet,  so  short  a  time  in  human  history  marks  the  limits  of  our 
national  life  that  it  is  well  to  moderate  our  confidence  and  contem- 
plate with  sobriety  the  causes  of  our  success.  It  may  be  confidently 
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maintained  that  at  no  time  in  the  world's  existence  has  so  large 
a  population  lived  with  so  greatly  diffused  a  comfort  and  decenc'^ 
of  life,  or  so'  high  a  standard  of  morality,  granting  the  many 
defects  that  show  how  far  we  fall  below  the  ideal  condition  of 
human  society ;  but  we  cannot  be  blind  to  the  fact  that  hitherto  the 
problems  which  have  tested  the  nations  of  the  old  world  have 
been  made  less  acute  with  us  because  of  the  natural  wealth  of  our 
continent — a  wealth  as  yet  by  no  means  exhausted,  wastefully  as 
we  have  used  it.  Now  we  are  feeling  the  searching  tests  put 
upon  our  system  by  social  questions  unknown  to  the  Fathers  of  the 
Bepublic.  As  we  shall  successfully  deal  with  them  will  the  issue 
be  determined.  Admitting  the  doubts  and  dangers  of  the  future 
may  we  not  claim  that  the  progress  made,  the  dangers  overcome, 
the  splendid  example  set  by  our  people,  may  be  traced  primarily 
to  the  principles  of  civil  liberty  which  suffuse  our  national  and 
state  constitutions,  principles  established  by  centuries  of  struggle 
between  men  instinctively  free  and  those  who  would  exploit  them 
in  the  interest  of  privilege  as  shown  by  every  page  of  English 
history. 

What  is  civil  liberty  ?   It  is  thus  defined  by  Blackstone : 

"  Political  therefore,  or  civil  liberty,  which  is  that  of  a  member 
of  society,  is  no  other  than  natural  liberty  so  far  restrained  by 
human  laws  (and  no  further)  as  is  necessary  and  expedient  for 
the  general  advantage  of  the  public." 

And  therefore 

"  That  constitution  or  frame  of  government,  that  system  of 
laws,  is  alone  calculated  to  maintain  civil  liberty  which  leaves  the 
subject  entire  master  of  his  own  conduct,  except  in  those  points 
wherein  the  public  good  requires  some  direction  or  restraint."  ^ 

The  most  superficial  reading  of  English  law  shows  its  whole  end 
and  object  to  be  the  protection  of  the  individual  in  his  rights 
assumed  as  a  postulate  from  the  fact  of  his  being.  Those  rights 
are  life,  liberty  and  property.  While  it  is  true  our  English  an- 
cestors extorted  the  recognition  of  these  rights  from  unwilling 
sovereigns,  and  it  may  be  a  nice  question  for  historical  research 
whether  they  did  or  did  not  exist  theoretically  in  common  accepta- 
tion before  Magna  Charta,  certain  it  is  that  when  the  delegates  to 
the  Constitutional  Convention  of  1787  met  in  Philadelphia  they 
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acted  upon  the  assumption  that  they  represented  the  people  of 
all  of  the  states,  with  whom  rested  the  absolute  power  to  frame 
any  form  of  government  they  might  prefer,  and  above  whom  there 
existed  no  other  human  power  that  either  in  theory  or  in  fact 
could  thwart  the  expression  of  their  absolute  will.  We  know  how 
the  work  was  done,  the  patient  deliberation,  the  series  of  com- 
promises necessary  to  final  agreement,  the  anxiously  awaited  out- 
come of  the  state  conventions  which  finally  ratified  it.  In  his 
exposition  of  the  outlines  of  the  Constitution  when  he  urged 
it  for  adoption  before  the  Pennsylvania  Convention,  James 
Wilson,  after  defining  civil  liberty  essentially  as  did  Blackstoue, 
pointed  out  that  there  exists  another  kind  of  liberty  recognized  in 
the  Constitutional  system  which  he  distinguished  by  the  appel- 
lation of  federal  liberty  saying  that 

"  When  a  single  government  is  instituted  the  individuals  of 
which  it  is  composed  surrender  to  it  a  part  of  their  natural  inde- 
pendence Avhich  they  before  enjoyed  as  men.  When  a  confederate 
republic  is  instituted  the  communities  of  which  it  is  composed 
surrender  to  it  a  part  of  their  political  independence  which  they 
before  enjoyed  as  states.  The  principles  which  directed  in  the 
former  case  what  part  of  natural  liberty  of  the  man  ought  to  be 
given  up  and  what  part  ought  to  be  retained,  will  give  similar 
direction  in  the  latter  case.  The  states  should  resign  to  the 
national  government  that  part  and  that  part  only  of  their  political 
liberty,  which  placed  in  that  government,  will  produce  more  good 
to  the  whole  than  if  it  had  remained  in  tlae  several  states.  While 
they  resign  this  part  of  their  political  liberty,  they  retain  the  free 
and  generous  exercise  of  all  their  other  faculties  as  states,  so  far 
as  it  is  compatible  with  the  welfare  of  the  general  and  superin- 
tending confederacy."  " 

It  was  upon  this  theorj  that  our  national  and  state  governments 
were  formed,  viz. : 

That  all  sovereignty  rested  in  the  people ;  that  by  self-imposed 
limitations  upon  that  sovereignty  they  erected  the  political 
structure,  reserving  to  themselves  the  power  to  change  their  Con- 
stitutional government  through  appointed  methods  set  forth 
therein  whenever  it  should  be  their  will  to  do  so.  Eealistic 
philosophers  have  denied  the  premises  of  the  inalienable  rights 
of  the  individual  which  are  the  basis  of  English  law  and  which 
are  ingrained  in  our  own.  It  is  contended  that  so  far  as  the 
relation  of  the  individual  to  the  state  is  concerned, 


3  Eliot's  Debates  232. 


6 


"  It  supposes  and  opposes  two  contradictions — tke  sovereignty 
of  the  state  and  the  autonomy  of  the  in4ivid:uaJ." 
Thus  says  Leon  Duguit: 

"  Let  us  recall  the  terms  of  the  problem.  The  state  is  sovereign ; 
but  such  sovereignty  has  its  limits.  The  foundation  for  and  the 
determination  of  these  limitations  are  founds  according  to  the 
individualistic  doctrine,  in  the  existence  of  the  natural  rights  of 
the  individual  anterior  to  the  sta^e,  which  the  latter  must  respect 
and  guarantee,  but  to  which  it  can  add  limitations  to  the  extent 
necessary  to  protect  the  rights  of  all. 

"  This  being  granted  we  cannot  escape  the  following  dilemma : 
Either  the  autonomy  of  the  individual  ceases  to  limit  the  power 
of  the  state,  to  determine  the  extent  of  the  restrictions  which  it 
can  bring  to  bear  upon  the  individual  activity  of  each — in  which 
case  the  state  ceases  to  be  sovereign,  since  there  is  a  will  other  than 
its  own  which  comes  to  determine  the  limitations  upon  the  mani- 
festations of  its  own  will — and  so  the  sovereignty  of  the  state  dis- 
appears or  else  by  reason  of  this  sovereignty  the  state  determines 
fully  and  without  reserve  the  restrictions  in  which  in  its  sovereign 
discretion  it  thinks  ought  to  be  brought  to  bear  upon  the 
autonomy  of  the  individual.  In  that  case  it  is  the  autonomy  of 
the  individual  which  disappears."  * 

Such  rigid  logic  may  not  be  assailable,  but  the  world  is  not  gov- 
erned by  logic,  nor  can  its  phenomena  be  explained  by  ignoring 
the  existance  of  springs  of  action  that  are  far  removed  from  the 
realms  of  pure  reason.  It  is  a  fact  that  the  sovereign  of  England 
is  answerable  through  his  agents  for  violation  of  the  law  of  En- 
gland to  the  people  in  Parliament.  In  the  United  States  the 
final  sovereignty,  meaning  by  that  word  the  power  under  the  law, 
rests  in  the  people  and  only  a  part  has  been  delegated  either  to 
the  state  or  to  the  nation.  The  present  monstrous  war  with  all 
of  its  evil  consequences  is  directly  traceable  to  the  theory  of 
absolute  sovereignty  resting  in  the  state  unqualified  in  any  way 
save  by  the  will  of  him  who,  for  the  time  being,  wields  its  power. 
This  is  proclaimed  by  the  Prussian  King  and  practiced  by  him 
both  as  King  and  Kaiser.  Since  he  is  above  the  restrictions  of 
law,  not  bound  by  any  superior  jural  principle,  there  is  nothing  in 
municipal  law  defining  and  protecting  the  individual  citizen  nor 
in  international  law  regulating  his  dealing  with  other  nations. 
"  Might  is  right "  as  the  German  philosophers  teach,  and  the 

♦  31  Harv.  Law.  Rev.  25.  ■  " 


citizen  loses  all  individuality  to  become  merely  a  component  part 
of  the  great  political  machine  of  which  the  will  of  the  sovereign 
is  the  motive  force.  During  the  last  few  years,  both  in  peace  and 
war^  we  have  had  object  lessons  to  show  the  results  of  this  theory 
carried  into  regular  practice  from  the  incident  of  Zabern  to  the 
spoliation  of  Belgium  and  France.  It  is  the  antithesis  of  the 
American  development  of  the  English  theory  of  sovereignty,  and 
of  the  democratic  ideal  of  government  wherever  it  has  been  estab- 
lished. It  must  be  grappled  with  in  all  of  its  Protean  mani- 
festations. It  shows  itself  in  its  crudest  form  in  Germany,  but 
it  has  its  advocates  wherever  the  doctrine  of  absolute  state 
sovereignty  is  taught.  It  is  not  the  less  but  the  more  to  be  dreaded 
in  the  extreme  theories  of  those  who  would  supplant  our  consti- 
tutional limited  government  by  a  pure  democracy  than  in  the 
absolutism  of  the  German  school ;  for  bad  as  it  is,  it  were  better  to 
have  the  soul-crushing  order  of  despotic  rule  emanating  from  a 
single  individual  than  the  anarchy  which  has  brought  Eussia  to 
the  verge  of  ruin. 

The  theory  upon  which  the  scheme  of  our  federal  government 
was  drawn  out,  assumed  that  it  would  be  sustained  and  adminis- 
tered by  a  self-restrained,  educated  electorate,  who  would  realize 
that  a  constant  supervision  of  public  affairs  is  a  prerequisite  to 
the  preservation  of  civil  liberty.  The  danger  to  our  institutions 
and  the  end  for  which  they  exist  arising  from  ignorance  and 
indifference  to  Constitutional  limitations  is  greater  than  that 
threatened  by  the  foreign  foe. 

The  report  of  the  Committee  on  Noteworthy  Changes  in  the 
Statute  Law  shows  how  earnestly  the  American  people  desire 
that  the  whole  national  power  shall  be  thrown  into  the  war.  The 
committee  well  says: 

"This  war  has  demonstrated  the  impossibility  of  separating 
the  civilian  population  from  the  government  and  its  military 
forces  ....  so  in  our  legislation  there  has  come  about  a  great 
development  of  the  conception  of  the  war  power.  Originally 
understood  as  authorizing  extraordinary  action  in  the  actual 
theatre  of  military  operations,  it  is  now  held  to  justify  extraor- 
dinary regulation  outside  of  and  far  removed  from  the  theatre 
of  war."  ° 
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Congress,  responding  to  the  wishes  of  tlie  people  has  witli  com- 
mendable patriotism  put  at  the  disposal  of  the  President  a  power 
never  before  vested  in  the  Executive  Department  of  'the  govern- 
ment. With  a  suddenness  difficult  to  realize,  well  nigh  every  act 
of  the  citizen  is  put  under  federal  regulation — his  food,  his  fuel, 
his  communications  with  his  fellows  are  all  subject  to  official 
supervision,  and  he  is  made  to  realize  as  never  before  that  all  he 
has  of  material  wealth,  of  physical  strength,  can  be  taken  under 
a  power  that  before  touched  his  individual  freedom  of  action  in 
many  ways,  it  is  true,  but  never  so  heavily.  This  is  as  it  should  be. 
In  time  of  national  danger  there  can  be  no  greater  evil  than  half- 
hearted action  by  the  appointed  servants  of  the  peo})le.  When 
the  war  is  triumphantly  ended.  Congress  may  and  should  repeal 
all  those  measures  which  are  only  permissible,  because  of  the 
exigency  of  the  times.  It  is  not  for  us  to  criticise  with  too  great 
particularity — laws  framed  to  meet  emergencies  we  could  not 
foresee  in  times  of  peace.  There  should  be  no  division  of  effort  as 
there  is  no  divided  patriotism  among  the  great  masses  of  the 
people.  What  we  have  to  fear  is  the  short-sighted  provincial  atti- 
tude of  certain  elements  who  are  seizing  the  opportunity  to  force 
changes  in  our  fundamental  laws  to  meet  theories  of  social  life 
not  supported  by  experience,  and  upon  which  there  is  wide 
divergence  of  opinion. 

It  is  a  marvel  that  the  prescient  wisdom  of  the  statesmen  of  the 
closing  years  of  the  eighteenth  century  could  have  constructed  a 
charter  of  government  which,  with  few  changes  affecting  its  basic 
principles,  has  served  so  well  during  all  of  the  nineteenth  and  far 
into  the  twentieth  century.  Habits  of  life  in  many  aspects  have 
changed  more  in  the  past  three  generations  than  in  any  similar 
period  of  which  we  have  knowledge.  Yet,  the  simple,  elastic,  com- 
prehensive provisions  of  our  national  Constitution,  clarified  by  the 
venerable  tribunal  which  is  its  final  interpreter,  have  served  to 
protect  life,  liberty  and  property,  while  all  the  other  civilized 
nations  have  discarded,  sometimes  repeatedly,  systems  con- 
temporaneous with  our  own.  Wherein  lies  the  secret  of  this  suc- 
cessful effort  to  deal  with  the  most  subtle  and  difficult  of  human 
problems  ?  Is  it  not  to  be  found  in  the  fact  that  all  of  the  prin- 
ciples embodied  in  our  Constitution  were  based  upon  the  experi- 
ence, the  accumulated  wisdom,  of  the  past  ?  Never  before  has  there 


been,  never  again  will  there  be  such  an  opportanitv'  as-  presented 
itself  in  the  Convention  of  1T87.  As  ^vas  justly  said  by  James 
TVilson.  after  a  period  of  six  thousand  years,  the  United  States 
exhibited  to  the  -^-orld : 

'■  The  first  instance,  as  far  as  we  can  learn,  of  a  nation  unat- 
tacked  by  external  force,  unconvulsed  by  domestic  insurrections, 
assembling  voluntarily,  deliberating  fully  and  deciding  calmly 
concerning  that  system  of  government  under  which  they  would 
wish  that  they  and  their  posterity  should  live."  ° 

Is  it  an  undue  conservatism  that  leads  the  lawj'ers  of  America 
to  look  with  suspicion  on  suggestions  of  change  that  would  vitally 
affect  the  venerable  instrument  which  was  the  outcome  of  those 
deliberations?  Is  it  not  an  evidence  of  lack  of  understanding 
of  the  lessons  of  history  to  believe  that  even  after  all  the  changes 
that  time  has  brought  about,  the  springs  of  human  action  are  also 
changed  ?  Before  this  war  dispelled  the  illusion,  there  were  many 
who  believed  that  our  common  nature  had  been  so  modified  that  a 
religion  of  humanitarianism  would  put  an  end  to  war  and  bring 
in  an  era  of  peace  and  international  justice.  "We  now  know  the 
contrary.  The  most  frightful  illustrations  have  shown  us  that  in- 
tellectural  culture  and  accurate  knowledge  of  exact  science  have 
made  of  the  superman  a  Frankenstein's  monster.  Why  tlien 
should  we  follow  the  heresies  which  he  sets  before  us  ?  Why  turn 
from  the  old  paths  trodden  by  our  ancestors  ?  True  it  is  that  con- 
ditions are  constantly  changing,  and  it  may  well  be  that  the 
necessit}^  for  expansion  of  national  powers  will  require  radical 
Constitutional  amendments  ;  but  it  would  be  lamentable  if  such 
amendments  were  carried  to  a  point  of  complete  destruction 
of  the  principle  of  local  self-government  by  the  further  depres- 
sion of  the  power  of  the  state  in  matters  of  local  concern.  The 
growth  of  urban  population,  the  hampering  of  interstate  busi- 
ness by  arbitrary  state  tax  laws,  the  bitter  jealousies  arising 
out  of  the  contests  between  workmen  and  employers,  have  pre-, 
pared  the  ground  for  widespread  dissatisfaction  apparent  every- 
where throughout  the  Eepublic.  There  has  grown  up  in  many 
places  a  feeling  that  the  time  honored  opposition  to  paternal- 
istic government  after  all  is  a  mistake  and  free  competition 
and  the  working  out  of  economic  laws  must  give  place  to  gov- 


"3  Eliot's  Debates  227. 
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ernmental  regulation.  Socialistic  theories  reacliing  to  the  most 
iiitirQ.ate  concerns  of  d^ily  life  have  warped  the  former  attitude 
of  large  bodies  of  voters.  We  were  but  recently  the  astonished 
and  disheartened  witnesses  of  a  national  Congress  forced  by  the 
threat  of  a  general  railroad  strike  to  enact  a  law  dictated  by  a 
special  interest,  fixing  hours  of  labor  and  rates  of  wages  upon 
the  transportation  system,  which  sets  an  evil  precedent  for  the 
future.  Obviously,  the  complex  conditions  of  modern  life  have 
required  and  may  still  further  require  the  interposition  of  the 
strong  arm  of  the  federal  government  in  many  ways  for  which  the 
past  shows  no  example.  Our  basic  Constitutional  law  like  all  the 
rest  is  not  an  end  but  a  means.  The  power  to  change  or  adapt  it 
as  necessity  demands  is  inherent  among  the  people  whose  will 
created  it,  but  democracy  will  gain  nothing  from  experience  if  a 
temporary  majority  in  possession  of  political  power  forces  amend- 
ments at  a  time  of  stress,  which  reverse  the  natural  order  and  have 
for  their  end  the  molding  of  the  individual  to  an  artificial  stand- 
ard of  morality  which  no  man-made  law  can  make  him  adopt. 

It  is  in  just  such  times  of  crisis  as  those  through  which  we  are 
now  passing  that  civil  liberty  is  in  its  greatest  danger.  Under  the 
guise  of  eflSciency,  measures  are  forced  through  legislative  bodies 
which  in  calmer  moments  would  reveal  themselves  as  fraught 
with  peril,  and  none  are  more  to  be  feared  than  those  which  place 
among  criminal  acts  habits  and  customs  which  by  no  accepted 
standard  can  be  classed  as  immoral.  It  was  for  the  protection  of 
civil  liberty  under  just  such  conditions  that  the  people  imposed 
upon  themselves  Constitutional  limitations  of  power.  Better  the 
endurance  of  ill  until  emotion  and  hysteria  have  time  to  abate 
their  fervor  than  that  we  should  surrender  any  part  of  the  safe- 
guards of  individual  liberty  which,  once  gone,  can  never  be  re- 
gained save  through  the  wearisome  contests  of  centuries.  Of  course 
every  legislative  act  must  be  judged  on  its  own  merits.  The  most 
jealous  conservative  should  be  willing  to  grant  to  the  executive 
power  all  that  Congress  pledged  when  we  declared  our  righteous 
war.  What  we  can  ill  bear  is  the  attempt  to  carry  through  amend- 
ments to  the  Constitution  foreign  to  our  theory  of  individual  free- 
dom and  which  we  believe  do  not  represent  the  intelligent  and 
educated  sentiment  of  the  great  body  of  voters.  If  this  be  a  mis- 
take, if  they  are  really  desired  by  the  majority,  they  will  come  in 
good  time,  and  no  power  can  stop  them ;  but  now  they  should  not 
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be  ttrged  to  the  division  of  public  sentiment  when  the  highest 
patriotism  demands  a  united  front  against  a  common  enemy. 

The  world-wide  German  propaganda  has  been  more  insidious 
than  we  yet  realize.  Having  for  its  main  object  the  subjection  of 
the  entire  world  it  did  not  lose  sight  of  the  importance  of  destroy- 
ing the  ideals  upon  which  free  government  finds  its  sure  reliance. 
The  old  feudal  notion  of  unchanged  class  conditions,  where  the 
sovereign  is  the  apex  of  the  pyramid,  granting  as  it  may  suit  his 
gracious  will  such  limited  freedom  as  he  deems  wise,  cannot 
co-exist  in  a  world  so  closely  connected  by  lines  of  communication 
with  the  democratic  belief  in  the  equality  of  opportunity  under 
guaranty  of  law  and  the  protection  of  a  government  which  does 
not  rule,  but  carries  out  the  wishes  of  the  people.  Through  the 
medium  of  her  universities,  the  prestige  of  her  efficiency  and  the 
glamour  of  her  wealth  based  upon  the  plunder  of  her  neighbors, 
the  new  empire  with  its  jSTeo-Byzantinism  sedulously  corrupted 
the  fountains  of  education  wherever  it  could  in  American  insti- 
tutions of  learning,  and  filled  our  youth  with  theories  of  political 
and  social  life  contrary  to  their  inherited  faith  and  destructive 
of  their  devotion  to  civil  liberty. 

Materialism  utterly  distinct  from  any  motive  but  self-interest  is 
the  underlying  principle  of  German  philosophy,  and  upon  her 
system  of  philosophy  her  national  policy  is  based.  All  we  have  in- 
herited of  faith  in  the  supernatural  the  only  ultimate  sanction 
of  human  conduct  has  been  attacked  by  the  teaching  of  German 
"  Ivultur."  Unless  we  can  apply  a  speedy  antidote  the  virus  will 
affect  our  whole  social  and  political  life.  The  loss  of  religious 
faith  carries  with  it  the  loss  of  all  the  world  has  gained  in  the 
Christian  era.  The  greatest  gain  in  political  science  has  been  the 
ideal  of  democracy  based  upon  the  concept  of  the  natural  equality 
of  all  citizens  in  the  eye  of  the  law.  This  belief  has  proved  the 
destruction  of  slavery  as  the  most  flagrant  invasion  of  natural 
right,  and  has  slowly  taught  the  world  that  justice  is  the  only  all 
solving  principle  upon  which  any  problem  of  human  affairs  can 
be  finally  settled.  It  is  the  real  guaranty  of  civil  liberty.  For  its 
maintenance  this  war  is  being  fought  and  must  be  fought  to  the 
end. 

This  Association  during  the  40  years  and  more  of  its  existence 
has  grown  from  small  beginnings  to  a  position  of  recognized  power 
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and  prestige,  yet  its  influence  is  necessarily  exerted  with  none  but 
moral  sanction.  To  its  members  and  their  brethren  of  the  Bar 
affiliated  with  them  by  a  common  education  and  a  common  ideal, 
the  communities  :iaturally  look  for  guidance.  Ignorance  and 
indifference  are  the  potential  allies  of  those  who  seek  to  subvert 
our  institutions  from  within.  The  report  of  your  Committee  to 
'Oppose  Judicial  Eecall  shows  the  sombre  spectre  which  threatens 
the  citadel  of  civil  liberty,  the  courts  of  law.  Notwithstanding 
the  plain  letter  of  the  Constitution,  the  obvious  necessity  for 
judicial  interpretation  of  its  provisions,  the  settled  practice  since 
the  question  first  arose,  there  are  not  wanting  men  who  can  speak 
from  high  places  and  maintain  the  power  to  pass  upon  the  con- 
stitutionality of  an  act  of  Congress  is  usurped  by  the  Supreme 
Court,  that 

"  When  the  Congress  of  the  United  States  passes  upon  a  ques- 
tion and  declares  it  Constitutional,  it  is  the  highest  competent 

authority  in  the  Eepublic." 

The  committee  reminds  us  that  the  creed  of  socialism  includes 
the  judicial  recall  in  its  worst  form,  that  the  menace  of  socialism 
has  never  been  so  great  in  this  country,  that 

"  The  conditions  of  our  country  and  its  government  in  this  time 
of  the  most  strenuous  war  known  to  history  have  necessitated  to 
some  degree  the  temporary  suspension  of  those  constitutional 
protections  which  are  observed  by  legislatures  and  courts  in  time 
of  peace,  and  taking  advantage  of  the  situation  the  elements 
which  chafe  under  constitutional  restraint  are  inclined  to  look 
upon  these  conditions  as  a  permanent  step  to  an  ultimate  abroga- 
tion of  constitutional  limitations." ' 

What  the  committee  tells  us  of  the  aim  of  the  "  jSTon  Partisan 
League "  for  abrogating  constitutional  protection  and  elimi- 
nating the  primary  functions  of  courts  of  justice  and  the  progress 
it  has  already  made  in  the  Northwest,  is  unfortunately  symp- 
tomatic of  conditions  more  wide-spread  than  many  of  us  realize. 
For  half  a  century  constitutional  questions  have  been  replaced 
in  all  great  political  contests  by  economic  issues.  The  inadequate 
education  of  the  voters  in  our  political  system  has  made  them 
an  easy  prey  to  the  demagogues  and  opportunists,  as  well  as  the 
theoretical  moralists,  who  know  nothing  and  care  nothing  for 

'Rep.  Com.  to  Op.  Jud.  Recall  1918. 
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those  limitations  upon  hasty  legislation  which  were  embodied 
in  our  fundamental  law  as  the  fruit  of  the  hard  won  experience 
of  centuries.  If  we  are  to  lose  the  protection  of  the  Constitution, 
what  guaranty  for  life,  liberty  or  property  will  be  left  us  when  it 
suits  any  element  of  the  community,  sufficiently  well  organized 
and  sufficiently  in  earnest,  to  persuade  an  ignorant  electorate  to 
place  it  in  power?  Under  the  protection  of  the  courts  civil 
liberty  has  grown  and  strengthened  in  England  and  in  America, 
because  the  judicial  power  has  proved  its  mainstay  and  support. 
Knowing  all  this,  the  most  determined  attacks  are  now  directed 
against  judicial  independence  both  in  nation  and  state  by  those 
who  would  remove  all  self-imposed  limitations  on  the  popular  will. 

The  impression  is  cultivated  that  the  judges,  both  state  and 
federal,  are  unfair  in  their  decisions,  that  the  administration  of 
the  law  is  delayed  and  hampered  by  unnecessary  and  archaic  pro- 
cedure resulting  in  a  practical  denial  of  justice.  There  is,  admit- 
tedly, ground  for  the  charge  so  far  as  it  affects  delays  in  pro- 
cedure and,  it  is  hoped  to  a  negligible  extent,  so  far  as  it  is  based 
upon  political  bias  on  the  part  of  local  judges  in  some  of  the  larger 
municipalities.  Investigations  made  by  our  own  committees  and 
appeals  of  distinguished  lawyers  and  judges  for  reform  in  pro- 
cedure have  given  emphasis  to  our  profession's  appreciation  of  the 
need  of  reform  in  many  ways.  But  it  should  be  in  the  direction  of 
strengthening  the  courts  and  enlarging  their  rule-making  power 
rather  than  by  attempting  to  belittle  the  judicial  office  and  to 
bring  it  to  the  level  of  a  political  prize.  The  earnest  persistency 
of  our  Committee  on  Uniform  Judicial  Procedure  to  bring  about 
legislation  that  will  jnark  the  first  great  step  in  improved  legal 
procedure  by  removing  the  obstacles  to  uniform  rules,  has  met 
obstinate  opposition  from  certain  powerful  persons  who  have 
been  so  far  successful  in  their  efforts  to  resist  this  reform.  So 
long  as  popular  sentiment  is  taught  to  look  with  doubt  and 
suspicion  upon  the  only  men  who  have  the  education  and  the 
detached  interest  necessary  for  the  judicial  office,  just  so  long 
unsatisfactory  conditions  now  existing  in  legal  procedure  will 
remain.  Ignorance  and  prejudice  have  railed  at  the  courts  since 
Marshall's  day,  and  have  been  too  successful  in  their  efforts  to 
undermine  popular  confidence.  Allowing  for  the  infirmities  of 
our  common  nature  under  fircumstances  that  have  become  more 


and  more  burdensome,  the  American  judiciary  have  on  the  whole 
kept  pace,  as  well  as  the  legislatures  would  permit,  with  the 
demands  for  simplicity  and  speedy  dispositions  of  litigated  cases. 
The  best  judgment  of  those  whose  habits  of  mind  and  experience 
give  weight  to  their  conclusions  is,  that  the  remedy  for  many  ad- 
mitted evils  in  the  present  system  of  procedure  will  be  found  in  a 
repeal  of  all  the  legislation  by  which  it  is  sought  to  tie  the  hands  of 
the  judge  in  his  own  court,  thus  restoring  him  to  the  independence 
of  the  earlier  days.  He  should  have  a  secure  tenure  of  office  and  a 
certain  provision  for  his  declining  years.  It  is  much  to  be  hoped 
that  the  initial  step  advocated  by  our  Association,  .putting  the 
rule-making  power  for  the  federal  courts  of  law  in  the  hands  of 
the  Supreme  Court  as  is  now  the  case  in  equity,  will  be  taken. 
Lawyers  know  better  than  their  clients  the  burden  of  an  ignorant 
or  unscrupulous  judge.  Where  justice  is  denied  or  but  partially 
obtained  under  such  conditions,  there  is  good  reason  for  deep 
feeling  not  only  by  the  parties  in  immediate  interest,  but  by  the 
entire  community.  That  there  have  been  cases  of  dereliction  and 
narrow  adhesion  to  precedent  by  the  American  judges,  it  would  be 
vain  to  deny;  but  that  the  fountains  of  justice  have  been  sullied 
to  such  an  extent  as  to  warrant  the  vicious  attacks  made  upon  the 
whole  body  of  the  American  judiciary  by  self-seeking  men  and 
theorists  of  the  levelling  school,  is  patently  untrue.  The  judges 
in  many  of  the  states  have  had  to  contend  with  a  series  of  statutes 
pressed  to  the  limit,  if  not  beyond  the  bound,  of  constitutional 
power,  regulating  the  conduct  of  trials  and  reducing  them  as 
nearly  as  possible  to  figureheads  in  their  own  courts.  This  Asso- 
ciation has  made  its  earnest  protest  against  attempts  to  bring 
about  similar  results  in  the  federal  courts  by  Congressional  legis- 
lation. It  will  be  found  that  it  is  not  from  the  protection  of  the 
Bench  in  the  performance  of  its  solemn  and  exalted  duties  by 
security  of  tenure  and  control  of  the  rule-making  power  that 
causes  for  dissatisfaction  in  the  administration  of  justice  have 
arisen,  granting  all  that  may  be  alleged  as  to  undue  conservatism 
and  occasional  arrogance  of  temper;  but  from  the  restriction  of 
the  free  exercise  of  judicial  power  where  interest  or  prejudice 
feared  the  outcome  of  its  untrammelled  exercise.  In  England 
since  1883,  after  the,  passing  of  the  judicature  acts,  the  old  rule, 
that  an  appellate  court  should  grant  a  new  trial  if  error  were 
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found  in  the  record  which  could  possibly  have  affected  the  jury  in 
rendering  their  verdict,  was  changed  and  the  burden  of  proof  put 
upon  the  appellant  to  show  that  the  verdict  was  affected  by  the 
alleged  error.  Statistics  show  under  this  new  rule  in  a  period  of 
ten  years,  new  trials  were  granted  in  less  than  three  and  one-half 
per  cent  of  the  appeals.  The  Ainerican  Bar  x\ssociation  has 
striven  earnestly  to  secure  the  adoption  of  a  similar  rule  in  the 
United  States,  and  has  been  so  far  successful  as  to  obtain  ap- 
propriate legislation  in  twenty-five  states  and  in  the  territorj^  of 
Alaska.  So  far  a  bill  to  provide  the  rule  for  the  United  States 
courts  has  been  presented  by  our  committee  and  heard  by  the 
Judiciary  Committee  of  the  Senate  in  four  consecutive  Con- 
gresses. When  it  came  up  in  February,  1917,  it  was  laid  aside  at 
the  request  of  one  Senator  under  the  courtesy  of  the  Senate.  Such 
a  proceeding  goes  far  to  warrant  the  conclusion  expressed  by  the 
chairman  of  our  committee  : 

"  When  lawyers  are  blamed  for  the  laws  delay  in  the  federal 
courts,  we  can  justly  reply  that  this  is  the  fault  not  of  lawyers  nor 
of  judges,  but  of  the  Senate."  * 

If  it  be  admitted  that 

"  Under  the  existing  rule  the  administration  of  the  federal 
courts  has  been  neither  speedy  nor  complete," 
or  at  any  rate  it  falls  short  of  the  standard  of  the  English  courts, 
it  must  be  obvious  that  the  remedy  has  been  refused  by  the 
legislative  and  not  the  judicial  branch  of  the  government.  Dis- 
satisfaction should  not  be  visited  either  upon  the  Bench  or  the 
Bar  so  long  as  Congress  fails  to  accept  the  proposed  rule. 
Sufficient  progress  has  been  made  in  procedural  reform  by  this 
Association  and  by  the  Bar  Associations  of  the  various  states  to 
give  encouragement.  The  federal  law  forbidding  appeal  to  the 
Supreme  Court  in  criminal  cases  unless  the  court  below  or  a 
justice  of  the  Supreme  Court  shall  certify  probable  cause,"  the 
adoption  of  the  new  equity  rules  by  the  Supreme  Court,  the  act 
giving  the  federal  courts  either  of  original  or  final  jurisdiction 
power  to  transfer  after  proper  amendments  of  pleadings  any  cause 
from  the  law  to  the  equity  side  of  the  court  or  vice  versa,"  the  act 

» Everett  P.  Wheeler  66  Univ.  of  Pa.  Law  Rev.  12. 
» Act  of  March  10,  1908. 
"  Act  of  March  3,  1911. 
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giving  to  the  Supreme  Court  power  to  review  on  certiorari  the 
decisions  of  the  Supreme  Court  of  a  state  that  a  statute  is 
repugnant  to  the  Constitution,  treaties  or  laws  of  the  United 
States,"  are  notable  instances  of  what  has  been  done,  and  the  way 
it  should  be  done.'''  Let  the  power  of  the  courts  be  strengthened 
rather  than  weakened,  and  procedural  reform  will  keep  pace  with 
popular  demand.   It  has  been  well  said  by  an  eminent  lawyer 

"  .  .  .  .  that  extreme  technicality  is  a  sign  of  an  undeveloped 
system  of  law  in  which  legal  rights  are  subordinate  to  the  proce- 
dure to  enforce  them  and  wherein  the  substance  is  secondary  to  the 
form.  These  forms  were  regarded  with  superstitious  reverence  in 
the  early  stages  of  society,  but  it  is  now  recognized  that  the  simpler 
the  procedure  the  better  it  serves  its  purpose ;  this  does  not  mean 
that  we  should  substitute  haste  and  want  of  consideration  for 
deliberation  and  judgment,  but  it  does  mean  that  our  judicial 
machinery  must  be  so  simple  that  justice  will  be  literally  brought 
home  to  the  people,  and  that  busy  men  can  afford  to  litigate  the 
complicated  questions  arising  in  our  complex  industrial  life. 
....  in  each  and  every  one  of  these  methods  of  reform  we  find 
as  an  indispensable  factor  the  enlarged  discretion  of  an  inde- 
pendent judiciary."  " 

To  attain  reform  by  so  sane  and  scientific  a  method  is  not  what 
is  desired  by  the  enemies  of  our  constitutional  democracy.  Those 
elements  which  are  most  inimical  to  the  civil  liberty  of  the  indi- 
vidual and  would  supplant  it  by  state  paternalism  or  extreme  col- 
lectivism, find  in  the  calm  atmosphere  of  a  court  of  justice  influ- 
ences deadly  to  the  germs  of  revolution  and  disorder  and  there- 
fore have  directed  their  most  desperate  efforts  to  discredit  the 
entire  judicial  system.  •        :        :   .•     ■:  ..•  • 

They  will  not  succeed.  The  purifying  trials  of  a  common 
affliction  and  a  common  suffering  are  bringing  the  American 
people  to  a  better  realization  of  their  political  inheritance.  In 
the  confusion  of  the  crisis  there  stands  out  the  glorious  fact  that, 
however,  we  may  have  undervalued  our  civil  liberty  in  the  past,  we 
realize  now  that  without  it  life  would  be  a  servile  burden.  Our  best 
and  bravest  are  striving  to  defend  liberty  from  without,  let  us 
show  ourselves  worthy  of  their  sacrifice  by  preserving  it  from 
within. 

"Act  of  December  23,  1914.  ■    ■   '  . 

"  Everett  P.  Wheeler,  supra. 

"  Frederick  N.  Judson  Address  to  Pan.  Am.  Sci.  Congress  1915-1916 


